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Dissolution of PartnershipSUPREME COURT DECISION
No. 1681.

SUPREME COURT DECISION
No. 1686

SPECIAL EXCURSION SA
FRANCISCO TO CITY OF M EX ICQ
AND RETURN. DECEMBER 16th,
1905.
A select party is being organized Lf

the Southern Pacific to leave Sai
Francisco lor Mexico City, December
lGth, 1905. Train will contain fiaa
vestibule sleepers and dining car, all

cordingly.
v It will be seen, therefore, . that
whether judgment by this Court
should be ordered entered in favor of
the plaintiff upon the findings as they
stood was squarely before the Court.
There was no intimation in respond-
ents' brief that in the event this
Court should conclude that the find-

ing as to the sale of the sand was

supported by the evidence and that
the trial court should have given

which would .have left the title in
plaintiff a it nour stands. It was
not necessary ta have these extra
deeds and if they had been executed
they would not hare varied the time
for bringing suit and the initiation of
the running of the statute which was
controlled by the last bond and the
date therein fixed and extended for
payment and reconveyance.

Plaintiff is fortified with a writing
for all that is awarded him by the
judgment and for more if the property
is worth more.

The loan and giving of the security
which vary the unconditional terms
of the deed, and which are shown

The copartnership heretofore exrt-In-g

under the style and name of Pi --

ersen and Springmeyer, in the City
of Carson, County of Ormsby, nas
been dissole dby mutual consent. Mr
Petersen haing purchased the entire
interest of C. H. Springmeyer. Ivlr.

Petersen will pay all outstanding;
claims against said firm and will col-

lect all claims due the firm.
o-- o

-o-

Notice

A rumor having gone about that I
had advanced the price of drugs since
the recent earthquake and fire in San
Francisco, I wish to state here that
the report is without foundation and
absolutely false in every particular.

F. J. Stemmetz.
o--o

f RodgerCrow
Blacl'.smithing ar.d Wagon

'Vork.

Hoise Shoeing a Specialty.

icod Work and Reasonable
Pricts.

Shop oppositj the V. & T. R.
it. irfclh !epot.

1m0--r,.&i4.-4-msmL-
4

ANNUAL STATEMENT

Of The Continental Casualty Compa-i- y

Of Hammond Indiana,
General office, Chicago. Mils.

Capital (paid up.i $ 300.000 :;0
Assets 1.70S.611 2S
Liabilities, exclusive of capi-

tal and net surplus .. 1,137,641 70
Income

Premiums 2,129.749 Qi
Other sources 3'M7tj 73
Total income. 1903 2,160,226 ;!b

Expenditures
Losses 993.904 i
Dividends 15.5'VJ 00
Other expenditures ... 1.113.13164
Total expenditures, 1905 2,12S,5o6 4s

Business 1905
Risks written none
Premiums 2.633,873 23
Losses incurred 1,009,644 SI

Nevada Buiness
Risks written none
Premiums received 20.025 56
Losses paid S.544 a'J
Losses incurred ... i ... . 8.634 5 4

A. A. SMITH, Secretary.

The complete story of the Great
San Francisco Earthquake, written by
eye witnesses, complete set of actual
photographs, bg book, best terms, big
money, agent are taking from 13 to
40 orders a day. Credit given, freight
paid. Complete outfit free, six cents
for postage. Now ready. Free book
or yourself. The Columbia House,

Chicago.

HCii
of Arizona

President Roosevelt says:
'It is the one great sight
every American should sec."

A new $100,000
Harvey hotel

"El Toyar"
is building there

Let me send you a pamphlet
about this "Titan 0 Chasms1'

and the new hotel

suz
ALL THE WAY

In The Supreme Court of the State
of Nevada.

William J. Brandon, Appellant, vs.
N. H. West, as Administrator of the

Estate of B. C. Clow," Deceased, et
al., Respondents.

Meiers, Mack and Farrington, For

Appellant
Messrs. Cheney and Massey for Re- -

spondents.
From the 2nd Judicial District Court t

Washoe County.
On Petition for Rehearing

The respondents petition for a re
hearing in this action, or modification j

of the order entered therein, on the
following grounds: That no appeal ;

was ever taken from the judgment
herein; that the only appeal which
was taken was from the order deny- -

ing pla'ntiff's motion for a new trial,
and the jurisdiction of this court is
limited to affirming or reversing tint
order; and that the order entered di-- :

recting judgment for pla'utiff is net
warranted even had an appeal been
taken from the judgment.

It is contended that the record on
appeal does not contain the judgment
roll and, consequently, that there can
be no appeal from the judgment.

The notice states that the appeal
is from the judgment, as well as
the orrtr denying the motion for a
new trial. The undertaking on ap- -

i

peal is conditioned for the payment j

ot costs on appeal from the judgment
The trnscript is entitled: ''Statement j

on Motion for New Trial and Appeal." j

Copies of all the papers- required un- -

emhor'ieri in The imltrn-on- rntt with '

j

the exception of the summons, are
contained in the transcript. There
was no motion made to dismiss the
appeal from the judgment because of '
any alleged defect therein, nor was
the sufficiency or regularity of the

j

appeal questioned upon the presen- -

tation of the cause. The case was
j

briefed, argued and presented as
though the appeal was entirely reg- -

t

ular. Its sufficiency, therefore, cam !

;
not now be questioned upon petition
for rehearing,

il is urgeu mat tnis ourt, in any i

event, ought not to have directed
that judgment be entered in favor of
(he appellant, upon reversal of the
judgment, but that all that was prop--

er to be done under such circum- -

stances, was the granting ot a new
trial, the rule being, "that where there
is an issue unon material facts, which
may posgibly be more
tnan one way oq another
snould be a Qew trM ordered QQ &

reverMl of thA in(1irmint -

Upon the trial of this cause the
respondents offered no evidence, they
submitting the case upon the testi-

mony offered by the plaintiff. The
court ordered judgment in favor oi
Defendants. Findings prepared by de-

fendant's counsel, which negatived the
allegations of plaintiff's complaint that
there was a sale of the land described
therein, were approved by the court.
Counsel for the plaintiff moved to
strike out the findings so allowed and
made request for certain other find-

ings. Upon the hearing of this mo-

tion . and request, te court made,
among others, tne additional finding
relative to tlie sale of the sand to
the plaintiff and tne righf or license
to remove the same, in pursuance of

wh'ch finding judgment was ordered
by this Court to be entered in favor
of appellant. Counsel for respondent
though participating in this hearing,
may not have been called upon to
except to this finding, if objections
were had thereto,, but, in any event,
no objection was made or exception
taken. In plaintiff's assignments of
error in his statement on motion for
a new trial and appeal the point is
twice made that it was error in the
Court not to give plaintiff judgment
In accordance with this finding. Coun-

sel for appellant in t their opening
brief take the position that they were
entitled to judgment at least to the
extent of the sand and the exclusive
license to remove the same as found
by the trial court' They close their
brief with the following paragraph:

"Vb.eref6re plaintiff and a'ppellant
prays that, inasmuch as all the evi-

dence is before the court the judg-
ment be modified by directing the de-

fendants to execute a deed of said
property to plaintiff; and should the
court find that plaintiff is not enti
tled to -- tie relief "

prayed for in the
complaint, but is entitled to the
lesser relief of a deed to the sand and
exclusive rights to remote the same.

1 that the Judgment be modified ac--

In the Supreme Court of the State of
Nevada.

Appealed from 1st. Judicial District
Court, Lyon County.
C. F. Fox, Plaintiff & Respondent,

vs.
Mrs. Harriet Benard as executrix of

the last will and testament of William
M. Bernard, deceased, Mrs. Harriet
Orth and J. C. Orth, Defendants and

Appellants.
C. E. Mack and Geo. D. Pyne, Attys.

for Respondent.
Jshn Lothrops and A. Chartz, for

Appellants.

Decision

On February IS, 1S93, the plaintiff
leaned 1100 to William Bernard, now

deceased, and to secure the payment
tfcereof he deeded to plaintiff on that
day the lands described in the com-

plaint, and at the same time plaintiff
executed to him a bond for a deed

hereby he agreed to the
property on or before February IS,

13'JS, provided that he was paid on or

efcre that da:e $100, and also $36

annually. On February S, 1S96 plaint-i- t

loaned Bernard the additional sum

of $600 and accepted as security for

5 ana interest a deed made

to plaintiff at the time the if 100 was

borrowed, and by release made in

"writing acknowledged and recorded,
Bernard then relieved him from all

obligations resulting ficm the bond
made February 15, 1SS3, and there-

upon plaintiff executed to Bernard a
new bond, dated February 8, 1S96,
conditioned that plaintiff would make !

and deliver a good and sufficient con-- ;
'

veyance of the property to Bernard,
provided Plaints was paid $1000 on

or before January 1, 1900 and also
SLV annually, and further provisioned
that if Bernard paid these amounts
and the taxes he would be entitled to
the use and poss'ession of the premises
A receipt and the statement or ad-- !

mission of Bernard a short time be-- !

fore hi3 death indicate that the only

payments were on interest to the
3th. day of February 1897. He died

the following year and letters test-

amentary were issued to. his widow

Mr3. Harriet Bernard who has since
married C. J. Orth. Plaintiff's de-

mand arising out of the above tran-

sactions was presented against the
estate and by her as executrix was

rejected on August 29. 1S98. There
is testimony indicating that she had

previously recognized the demand by

endeavoring to borrow money for its

payment. On July 24, 1901 the prop-

erty was set over to her by decree
of distribution. From a judgment de-

creeing the deed to plaintiff to be
a mortgage and ordering a fore-closeu- re

and sale of the premises to

satisfy the amount, $1731.25 and
176.40 costs, found due to plaintiff,
she appeals.

The well settled doctrine that a
deed executed merely for the purpose
of securing a debt will be construed
a3 a mortgage is not assailed, but for

appellant it is contended that as suit
nnt hrniurht. until Anril. 1904.,Jmore than six years after tne last:

. .
loan and the giving of the last bond;
rn TToiiiMiarv 8 1S96. and more than

'

four years after the time. January 1,

llMKt fixed lor a conveyance there- -

under conditioned on payment, the
action is barred by the statute of

limitations. It is aid that
by executing a written release of the
first bond and accepting a new one

instead, at the time he borrowed
the last amount. $600. Bernard did
not ,sign any writing ;agreeng to

pay or acknowledging a debt, and
that therefore the obligation to pay
on his part was merely verbal ana
would be barred in four years. We
do not so view that transaction. Most
instrument in daily use, such as deeds
mortgages, notes, orders, drafts anl
checks are signed by only one 'of 'the
partes,but are not for that, reason
verbal nor half verbal. Although Ber-

nard executed no note or writin?
agreeing to pay any money, he signed
a deed absolute in terms conveying
the property to plaintiff, and by this
suit and the decree no more is sought
than he under his signature obligated
fiiinself to yield. In equity the ex-

tern i of the time for a reconvey--an'-- :

Dy plaintiff, given by the sur-

render of the-firs- t "bond and the ex-

ecution of a new one ouat to be
considered as effective as if plaint-
iff had conveyed the property to Ber-

nard and taken new deed from hist,

the way on going trip. Time limit
will be sixty days, enabling excursion-
ists to make side trips from City
Mexico to points of interest. On r
turn trip, stopovers will be allowed at
points on the main lines of Mexicai
Central, Santa Fe or Southern Paci-
fic. An excursion manager will be ia
charge and make all arrangements.

Round trip rate from San Franclsc3
IS0.00.

Pullman berth rate to City of Mex
lco, $12.00.

For further information address In-

formation Bureau, tjl;j Market street,
San Francisco Cal.

v
Liberal Offer.

I beg to advise my patrons that the
price of disc records (either Victor
or Columbia), to take effect imm- -

diately, will be as follows unta fur.
ther notice:

Ten inch disks formerly 70 cea'i
will be sold for GO cents.

Seven inch records formerly 60c,
now 35c. Take advantage- of thi3 of
fer. C. W. FRIEND.

VSV
Notice to Hur.letrs. !

Notice Is hereby given that an
' person found hunting without a permit
Ion the premises owned by Theodo-- a

Winters, will be prosecuted. A 11 n
ited number of permits vill be sold
at $5 for the season or 50 cents fol
ne day.

OFFICE COUNTY AUDiTOR
To the Honorable, the Board of Cons

ty Commissioners, Gentlemen:
la compliance with the law. 3

herewith submit my quarterly ra
port showing receipts and disburs

ments of Ormsby County, during
the quarter ending Dec. GO, 1905.

Quarterly Report.
Ormsby County, Nevada.

Balance in County Treasury at
end of last quarter 39108 774

County license 699 15

Gaming license Iu57 59

Liquor license 282 00

Fees of Co; officers 527 03

Fines in Justice Court 125 00

Rent of Co. biuiidins 302 50

2nd. Inst taxes 103 43

Slot machine license 282 00
S. A. apportionment school

money 5424 43

Deliquent taxes 1S1 At

Cigarette license 42 39

Douglas Co., road work ....IS (JO

Keep W. Bowen 45 00

Keep C. B. Hall 15 00

Total ,
44213 59

Recapitulation
April 1st., 06. Balance cash on

hand $31277 17

State fund 713 73

General fund 4212 28

Salary fund 736 64
Co. school fund 47 69
Co. school fund Dist. 1 10133 43

Co. school fund Dist. 2 183 14
Co. shool fund Dist. 3 277 61

j Co. school fund Dist. 4 212 77
j State school fund Dist. 1 ...3S39 S3

State school fund Dist. 2 ...216 13

State school fund Dist. 3 433 76

Agl. Assn fund A tJSS VZVi

Agl. Assn. fund B 92 16

Agl. As?n. fund Spcl l'3 54
Co. school fund Dist.l Spcl .7390 20

j Co. school fund Dist. 1 library
103 40

Co school fund Dist. 3 library
6 50

j Co. school fund Dist. 4 library
6 ."0

Total S31277 1";,9
'T- B. VA XCTTHX

vAurr;-
- Tra-ure- r.

Disbursements
General fund 4203 67

Salary fund 2560 00

County school fund 60 00

Co. school fund Di.-- t. 1 .. ..333 C5

Co. school fund Dist. 2 .. ..173 10

Co school fund Di;t. 3 . ...19 5

Co. school fund Dist. 4 . ,..122 00

State school fund Dist 1 ..2611 C5

State school fund Dist 2 mo 00

State school fund Dist 3 120 00

State school fund Dist 4 110 00
Co. school fund 60 00
Co. school fund Spcl building

6377 50
Total 16936 4?

Recapitulation
Cash In Treasury .January 1, 1908

39i08 77

Receipts from January 1st to
March 31st 1906 9104 81

Disbursements from January 1st
' to Siarch 31st 1906 16936 42
Balance cash in (3o. Treasury

April 1st 1906 3127 17
R. PIRTESUCH

judgment to that extent in tavor of
the plaintiff, that this Court ought

. ..... .!not to mate an oraer airecting sucn
a judgment to be entered instead ot

remanding the case tor a new trial.
There was no suggestion that, in the
event lnis Court agree(i with the con- -

leinion of appellant that judgment
shouid hav9 been entered in favor ot
the plaintiff upon tne findings, that
a new trial should be ordered so
that the defendants might have an
opportunity to offer evidence upon the
issues or that they nad any evidence
that might be so offered.

Counsel for respondents in the pre- -
j

sentation of this case upon the hear- -
j

ing on appeal took the sole position
j

that under the pleadings, findings and
evidence the appellant was entitled
to no relief whatever. Although,
counsel for appellant was asking that
judgment be ordered entered in favor
of plaintiff in accordance with the
finding relative to the sale of the
sand, this finding is no where directly
aiiaeivea m respondents oriei m ract
u ,8 not (lenieJ that the ev;dcnCe waa
sufficient to establish a sale of sand
and a license to remove the same, al'
though it was and is claimed that
the proofs as to the limits within
which tl'e sand might be taken were
too inaehmte.

Under this state of facts, we think
the contention now ma'de for the first
timp thai fhp paupcio nitrcnpfi hr thic
Court was not a proper one, also,
comes too laie. It is the rule that
no new ground or position not taken
in the argument submitting the case,
or. question waived by silence, can be
considered on petition for rehearing.
Pni'dl! va V f n Yv Cr r Vo- -

. .tz Pac. ; Beck vs Inompson, 22

Nev. 421.

It was contended by counsel for
respondent upon the presentation of
this case and is again urged in the
petition for rehearing that there was
no satisfactory proof of the boundries
of the land refered to in the complaint
and within which the sand has been
held to have been sold to the plaintiff
This point was considered although
not referred to in the original opinion.
There was testimony to the effect
that two of the sides, the South and
the East, were laid out in the presence
of B. O. Clow and tne plaintiff and
at Clow's direction. Counsel in their
petition now only contend "that the
record on appeal, fairly considered,
fails to show that the Western bound-

ary of the land claimed by appellant
was ever indicated or marked by B. G.

Clow." As the land in question is

triangular in shape, the establish-
ment of two of the sides would neces-

sarily establish the third.
The petition for rehearing is denied.

TALBOT, J.
I concur:

Norcross, J.
I dessent:

Fitzgerald, C. J.
-- r

People You Like to Meet.

Are found on the thrbugn trains of

the Sante Fe Route. First-clas- s travel
is attracted to first class roads. The

Sante Fe Route is a first-clas- s road.

It is one of the three largest rail-

way systems in the world. Present
mileage, 7.734 miles.

It extends from Lake Michigan to

the Pacific Ocean and Gulf of Mexico,

reaching with its own rails Chicago,
Kansas City, Denver, Fort Worth
Galveston, El Paso, Loa Angeles and
San Francisco.

It runs the finest and fastest trans-
continental train, the California Limit
ed.

Its meal service, managed ly Mr.
Fred Harvey, is the best m the world

Its track is rock ballasted and laid
throughout with heavy steel rails.

On such a road as this lang distance
records are frequently shattered, the
latest being that of the "Scotty Spec-
ial" Los Angeles to Chicago, 2,265

miles in less than 45 hours.

Every comfort and luxury desired

by modern travelers.
May we sell you a ticket over the

8nta Fef
.

G. F. WARREN, A- - T. A 8. F. RY.

Salt Lak City, Utah,
r F. W. PRINCE, San Francisco,

verbally, are facts favorable to ap-

pellant which it would have been in-

cumbent upon her to prove if plaintiff
had sued in ejectment for the prop-
erty and introduced the deed. The
bringing of the action four years

!

and lour months after January 1, 1900,
the time fixed in the last bond for

j

'

a reconveyance conditioned on pay-
ment, jwas not too late.

!

it is also urged that suit was not
begun within the time required by

j

the provisions of the Probate Act
after the rejection of the claim by
the executrix. Whether th'.s is so is
immarterial for although she as exe-curtri- x

is named as a party defendant,
the allegations of the complaint and
the decree may be considered a(3 '

running against the property only
i

No judgment for any deficiency after
sale or otherwise against the estate
is demanded or given by the decree,
which is directed only against the
premises and plaintiff's rights to this
extent would not be curtailed nor
affected by failure to present a claim
to the executrix, nor by her rejection
of the claim filed, nor by his om-missi-

to sue within the time pre-

scribed for commencing actions on

rejected claims against estates of de-

ceased persons, as is necessary when
it is desired to reach the assets of

the estate.
In Cookes V. Culberston, 9 Nev. 207,

as here, a deed was given as security
for a loan which was not evidenced
in writing. It was said in the opinion
"The remedy upon the debt js barred
by the statute, but the debt was not
thereby extinguished; and as the
statute of limitations of thi3 State
applies to suits in equity as well as
actions at law, the creditors could
have enforced payment by foreclosure
of the mortgage within four years

j

after the cause oi action accrued
j

He had two remedies, one upon the
debt, the other upon me mortgage;
by losing one he does not necessarily

(

lose the other." Since the rendition ,

of the decision the time for commenc- - j

ing actions on written instruments f

has been extended from four to six
years and under well recognized
principles plaintiff was allowed that
length of time after the date fixed
for payment of the $1000 and for the
termination of the bond or a

which was January 1, 1900.
As said in Borden V. Clow, 21 Nev.
278, "It is a rule n regard to the
statute of limitations that the statute
begins to run when the debt is due
and an action can be instituted upon
it." Under the .argument lor appell
ant the four years from the final loan
on February 8. 1896 to the tme for
payment of the $10U0 under the bond

, w J' "
ductecl from the six years allowed
for bringing suit, and on tnat theory
if the mtaurity of the loan had been
more than six years, instead of four

plaintiff's cause of action would have
been barred betore it accrued..

The judgment of the District Court
is affirmed.

TALBOT, J.
We COncur

Fitzgerald, C. J.
Norcross. J.

Carson Cemetary Water Wards

Notice is ' hereby given thai waiter
has been turned on at the Cemetary
and that no person in arrears will be
allowed the use of water until the
amounts now due are paid.

Patrons are further notified that It
is the intention of the Trustees to
give a six months service this season,
instead of five months as' Heretofore,
to do this prompt payment by water
users will be neccessary.
April 24. 1S06 GEO. W. KEITH

Secretary and Collector.

Lost

A par of eye glasses with gold
chain attached, la case. The finder
will be rewarded y leaving tae name
at this omoe. tc ity Auditor

'"

i j


